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CURRENT TOPICS 


The Common Law 

Sir HENRY SLESSER recently wrote an article in praise of 
the English common law (The Times, 9th August). The 
purpose of his article was not only to praise but also to warn, 
and as an old politician of the “ Left ” and an ex-Lord Justice 
of Appeal he can hardly be accused of bias against State 
control. He wrote of the modern departmental tribunals 
which at one time the King’s Bench might have controlled 
and corrected by the old machinery of certiorari or prohibition, 
and said that now in some cases that power of control and 
correction has been deliberately removed. Sir Henry instanced 
the new tribunals to deal with industrial injuries. He asked 
whether the new statutory tribunal would be guided by the 
accumulated wisdom of the judges on this matter. ‘‘ We do 
not know,” he wrote, “ but there is no compulsion for it to do 
so.” Another disquieting feature to which he drew attention 
was the curtailment of the independence of the judges, e.g., 
by the reduction of their salaries in 1931 contrary to statutes 
of William III and George I. A further diminution of the 
common law resulted from the extension of the power of the 
Crown, which owing to the doctrine of the Crown’s immunity 
must necessarily involve a further curtailment of the processes 
of law. Again, freedom of contract was impaired by the fact 
that the old common law right of a citizen to end his contract 
by due notice, either individually or in concert, was no longer 
acceptable to the modern legislator, be he of one party or 
another. Sir Henry is right when he states that the decay of 
the English common law may be one of the greatest tragedies 
of our age. Politicians of all parties should hasten to provide 
safeguards against this manifest danger, for whatever the 
economic and political needs of the present age may be, the 
common law is a possession for all time which should never 
be sacrificed to any temporary expediency. 


Drafting of Statutes 

ONE sometimes suspects that the object of criticising 
legislation on the score of unintelligibility is to indulge in the 
time-honoured sport of baiting the lawyers. Yet the lawyers 
are no more to blame, if indeed there is any blame in the 
matter, than any other class in the community. The party 
system and the necessity for finding a compromise formula 
between two opposing views sometimes produces obscurities, 
but these have political and not legal origins. It must not 
be forgotten also that life is complicated nowadays, and its 
tules cannot be reduced to a few “thou shalt nots.” 
Mr. HERBERT MorRIsON gave as good a reply as any that has 
given yet when this question was raised by Sir WILLIAM 
DaRLING in the Commons on 29th July. He said: ‘“ Those 
responsible for the drafting of bills and orders are well aware 
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of the necessity for expressing their intention in the simplest 
language that the subject-matter permits, but the draftsman’s 
duty to make himself as readily intelligible as possible must 
always be related to the important duty of making sure that 
what he writes cannot be misconstrued by the ingenuity of 
those who may wish to take advantage of any loophole. 
In short, the draftsman has a double duty—to be understood 
and also not to be misunderstood.” In reply to a number of 
supplementary questions, Mr. Morrison added that an 
explanatory note was added to orders at the urgent request of 
the House in order to oblige hon. members, but such a note 
cannot be embodied in orders because the language has to be 
interpreted by the courts and argued by counsel on both sides. 
It must stand legal construction, Mr. Morrison said, in the 
light of legal experience. The principal moral to draw from 
this little cross-examination, to which the Lord Privy Seal 
stood up so well, is that one of the objects of legislation is to 
discourage unnecessary litigation, and one of the means it 
adopts is the axe of technical language. It is because of the 
litigious and not because of the lawyers that legal 
phraseology is invented. A secondary moral might be drawn 
that a few years’ experience as Home Secretary enables an 
intelligent layman to answer lucidly and well on the funda- 
mental principles of our legal heritage. 


Nationality of Married Women 

Tue Home Secretary announced in the Commons on 
1st August, 1946, that agreement had been reached between 
the United Kingdom Government and the Governments of 
Canada, Australia, New Zealand and South Africa as to the 
principles on which legislation governing the nationality of 
married women should be based. He said that the principles 
accepted by the five Governments were that the law should 
provide in effect that a British woman on marriage to a 
foreigner, whether she did or did not acquire his nationality 
under the law of his country, should not lose her British 
nationality unless she took some active step to renounce it ; 
and that a foreign woman, on marriage to a British subject, 
should not automatically acquire British nationality, but 
should have the right to apply for it, subject to the exercise 
by the Minister concerned of a discretion as to the grant or 
refusal of the application. He added that it was contem- 
plated that a conference of experts should be convened later 
this year to examine various questions affecting nationality 
law in the sevéral countries of the Commonwealth. This 
conference would afford an opportunity of considering the 
detailed provisions required for effecting the changes now 
agreed upon in the law relating to the nationality of married 
women. Answering questions, he said that they were taking 
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into consideration what repercussions there would be in this 
matter in the Colonial Empire if the Government were in a 
position to promote legislation together with the Dominions. 


Preliminary Hearings and Open Court 


Ir is rarely indeed that justices examining and taking 
depositions for the purpose of committing to quarter sessions 
or assizes, in cases of indictable offences, find it necessary to 
use their discretion under s. 19 of the Indictable Offences 
Act, 1848, against the admission of the public. It is the 
general practice to sit in open court on these occasions and, 
as Mr. CHUTER EDE said in reply to a question by Mr. Basi 
NIELD, his predecessors in office had expressed the view that 
justices should not sit in private, save in exceptional cases, 
such as those in which they were satisfied that the publicity 
given to these preliminary proceedings would prejudice the 
ends of justice. The Home Secretary agreed with this view 
and said that he had not circularised justices on the subject. 
In fact, there could be little occasion for doing so. The 
words of the section could not be more clear than they are : 
“It shall be lawful for such justice or justices, in his or their 
discretion, to order that no person shall have access to be or 
remain in such room or building without the consent or 
permission of such justice or justices, if it appears to him or 
them that the ends of justice will be best answered by so 
doing.”” Justices’ clerks and stipendaries are well aware of 
the section and of the case of Kimber v. Press Association, 
Ltd. [1893] 1 Q.B. 65, which decided that, unless and until the 
justices exercise their discretion of excluding the public, the 
court is open to all. 


The Revised Highway Code 


THERE are many welcome new features in the new edition 
of the Highway Code of which the Parliamentary Secretary 
to the Ministry of Transport obtained the approval of 
Parliament on 31st July. From the point of view of the 
practitioner in the courts, one of the most useful is the table 
at the back of the booklet telling the reader how long it takes 
him to pull up his vehicle under varying conditions of speed. 
The actual code is contained in pages 2 to 13 of the booklet, 
but there are useful appendices and a foreword, and, according 
to a ruling of the Speaker, the whole booklet must be taken 
and read as one. For the same reason as that given by 
the Speaker, namely, that the code refers to paragraphs 
in the appendices, we think that this ruling will be 
adopted by the courts, although, of course, proceedings in 
Parliament cannot be quoted in a court of law. The booklet, 
as Mr. G. R. Strauss explained, embodies the first revision 
of the code since 1935, and, as the Alness Committee recom- 
mended, it is hoped to make it the basis of the continuance 
of the propaganda campaign in the early autumn. It will 
also be used by the schools and the local authorities. In the 
courts, failure to observe the Highway Code does not in itself 
entail criminal proceedings, but in any proceedings such 
failure may be relied upon as tending to establish or negative 
liability. The object of those who drew up the code was, 
therefore, to make the wording clear, as Mr. Strauss said, but, 
as it had to be read by everybody, it had to be in vigorous 
colloquial English. That was a reason why the Government 
had not adopted the Alness Committee’s recommendation 
that the code should have the sanction of law, because it 
would be necessary then to couch it in legal phraseology 
which would not be comprehensible to the great mass of 


people. 
Claims for War Damage Repairs 


IN a notice dated 29th July, 1946, the War Damage 
Commission drew the attention of claimants, their advisers 
and their builders to the fact that large numbers of claims for 
payment in respect of repairs to war damage to land and 
buildings are now being received without the necessary 
supporting documents. This is particularly the case in the 
London region, and a test in one London office last week 
showed that out of fifty-five claims picked up at random from 
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a reception desk thirty-nine could not be paid because they 
were incomplete. The Commission emphasises that no claim 
for payment of the cost of repairs can be paid until the 
essential documents are submitted. These are: (1) form of 
claim (form C.2), (2) builder’s certificate (form C.2.A.B.), 
(3) the builder’s accounts, whether receipted or not, and (4) the 
building licence, if it has been necessary to obtain one. It is 
stated that failure to submit these documents together will 
result not only in delaying payment of the particular claim, 
but, by imposing unnecessary correspondence on _ the 
Commission’s staff, in holding up the settlement of other 
claims also. 


Maintenance Orders and Family Allowances 


In a previous “ Current Topic ’”’ (ante, p. 338) we referred 
to a decision on the subject of separation orders and 
allowances granted to a wife from sources other than the 
husband, and suggested that, in exercising its discretion under 
s. 1 of the Married Women (Maintenance) Act, 1920, as to the 
amount to be paid for the maintenance of a child, the court 
ought to take into account such external benefits as the 
allowance payable under the Family Allowances Act. The 
learned stipendiary magistrate at Hull had expressed a 
contrary view, and said that the husband’s responsibility 
ought not to be discharged out of the taxpayer’s pocket. He 
added that he had written to the Home Secretary on the 
point. The Home Secretary has now written to clerks to the 
justices about the effect of family allowances on orders for 
wife maintenance and affiliation payments. He suggests 
that justices should bear in mind that from 6th August 
every family which includes two or more children is entitled 
to a family allowance. They are not subject to a means test, 
and it will not be inconsistent with the principle of the Family 
Allowances Act that a woman should receive a family 
allowance in addition to payments to her under maintenance 
or affiliation orders. If the fact that a woman received a 
family allowance was regarded as a reason for reducing the 
amount of a wife maintenance or affiliation payment, the 
result would be to relieve the man in respect of his liability 
for giving support and to deprive the woman and children 
of the benefit of the Family Allowances Act. Family 
allowance, the letter concludes, will usually be received by 
the mother, but if, exceptionally, it is being paid to the 
father, the justices should remember that it is for the benefit 
of the family as a whole, and should be taken into account 
in deciding what he can reasonably pay. The point will 
perhaps eventually be decided by the Divisional Court, but 
bearing in mind the desirability of preserving the independence 
of the courts from executive interference, it is to be hoped 
that, until then, justices’ clerks will read the relevant statutes 
for themselves, and will refuse to consider themselves bound 
by advice from the executive on what is essentially a judicial 
matter. 


Post-War Credits 


REPRESENTATIONS by the Council of The Law Society to 
the Lord Chancellor on the subject of post-war credits have 
had the useful result, according to the July issue of the Law 
Society's Gazette, that official assurances have been given that 
a personal representative can assign a post-war credit or part 
thereof to a beneficiary or beneficiaries and that the local 
Inspector of Taxes will on application divide the credit in 
accordance with the terms of the will of the deceased. The 
Council urged that post-war credits should be repaid in every 
case where they formed part of the estate of a deceased 
person, and suggested that the arrangement would be of 
administrative convenience to personal representatives, 
trustees and their solicitors no less than to the Inland Revenue. 
It was unfortunately impossible, according to the official reply, 
to make a general provision on these lines, principally because 
the credits had only been ascertained in respect of three out of 
five years. Accordingly, even if the credits for the three years 
were repaid, the position would scarcely be improved, because 
the remaining two years would still be outstanding. 
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THREE YEARS’ DESERTION AND THE PRESENTATION 
OF A SUPPLEMENTAL PETITION 


AN important and interesting point of practice concerning 
the nature and effect of a supplemental petition in its relation 
to the completion of the period of three years’ desertion as 
laid down by the Matrimonial Causes Act, 1937 (1 Edw. 8 and 
1 Geo. 6, c. 57), s. 2, was the subject of consideration recently 
by Hodson, J., in Spawforth v. Spawforth [1946] P. 131, and 
in as much as in dismissing the petition he dissented from a 
previous decision on the same point to the opposite effect in 
Howard-Williams v. Howard-Williams [1944] P. 85, a short 
review of the present position may be of value. 

It will be remembered that the relevant words in s. 176 of 
the Supreme Court of Judicature (Consolidation) Act, 1925 
(15 & 16 Geo. 5, c. 49), as substituted by s. 2 of the above- 
named Act of 1937, provide that ‘‘ A petition for divorce 
may be presented . . . either by the husband or the wife on 
the ground that the respondent . . . (b) has deserted the 
petitioner without cause for a period of at least three years 
immediately preceding the presentation of the petition,” 
and the question which arose in each of the above-mentioned 
cases was whether or not the condition with regard to the 
qualifying period was satisfied by a state of desertion covering 
a period of three years immediately preceding the presentation 
of a supplemental petition, or whether it was necessary that 
this qualifying period should immediately precede the 
presentation of the original petition, and this question 
involved an examination of the meaning and effect of a 
supplemental petition. 

In Howard-Williams’ case the matter arose in this way. 
A wife had filed a petition for dissolution of her marriage on 
the ground of her husband’s adultery, but at the date of the 
presentation of this petition she was not in a position also to 
allege desertion on his part, the statutory period of three 
years not having been completed. Before the cause came 
on for hearing, however, the necessary period had expired, 
and the wife thereupon filed a supplemental petition alleging 
desertion for a period of three years immediately preceding 
the presentation of this supplemental petition. The husband 
by his answer to the petition denied the alleged adultery, 
but by his answer to the supplemental petition he did not 
deny the alleged desertion. The question which, therefore, 
fell to be decided was whether or not the supplemental 
petition was so much an integral part of the principal petition 
that it would be a breach of the statutory provisions set out 
above to take into account in computing the period of 
desertion the time which had elapsed between the principal 
and the supplemental petitions. It appeared that no argument 
was put forward on behalf of the husband that to grant a 
decree based upon such a period of desertion offended against 
the statute, as both of the spouses supported the application 
for the decree to be made upon the supplemental petition, 
and counsel on behalf of the husband referred to the case of 
Wood v. Wood (1887), 13 P.D. 22, as to the practice concerning 
a supplemental petition, as showing that a similar procedure 
had been in operation and had been recognised in old cases 
prior to the Act of 1937. It was stated that these cases had 
been referred to without disapproval in the House of Lords 
in 1940 in Cohen v. Cohen [1940] A.C. 631, in the speech of 
Lord Romer, at p. 643, a case which dealt with another aspect 
of the law of desertion, outside the scope of this article. 

In Wood’s case a wife had filed a petition in February, 
1886, praying for a dissolution of her marriage on the ground 
of her husband’s adultery and desertion for two years without 
reasonable cause. At the hearing, the President, Sir James 
Hannen, found that the adultery had been proved, but that 
the evidence of desertion fell short of the period of two years 
and upwards as required by the Matrimonial Causes Act, 
1857 (20 & 21 Vict., c. 85), s. 27, and he offered either to 
pronounce a decree of judicial separation or to adjourn the 
hearing for further evidence. This latter course was followed, 
and in August, 1886, a supplemental petition was filed by 
the petitioner alleging adultery and desertion since October, 


1884, and at this further hearing before him he held that 
desertion had been established and he granted a decree of 
dissolution. Following this earlier case, therefore, Barnard, J., 
pronounced a decree wisi on behalf of the wife upon the ground 
of her husband’s desertion as alleged in her supplemental 
petition, holding that this was equivalent to a “ petition ”’ 
for the purposes of s. 2 of the Act of 1937. 

A similar point then arose in Spawforth’s case, in which a 
wife petitioner, who had been unable to prove a period of 
three years’ desertion by her husband immediately preceding 
the presentation of her petition, asked for leave to file a 
supplemental petition immediately preceding which three 
years’ desertion could be established. In his judgment 
refusing such leave Hodson, J., referred to the case of Chapman 
v. Chapman [1938] P. 93 ; 82 Sox. J. 216, in which he had had 
to consider the effect of a pleading, described by its intro- 
ductory words as a further answer and in the body of it as a 
supplemental answer, dated 11th January, 1938, which had 
been filed by a wife, respondent to a petition for dissolution 
which had been presented by her husband, in which she 
alleged desertion on his part without cause for a period of 
at least three years immediately preceding the filing of the 
answer, and prayed for a divorce on this ground. He came 
to the conclusion in that case that the further answer, which 
concluded with a reference to the prayer in the original answer, 
could not stand by itself, but must be held to form a supple- 
ment to the original answer. As the original answer had been 
filed long before 1st January, 1938, the date when the 1937 Act 
came into operation, the wife (as a respondent under s. 180 
of the 1925 Act) could not be entitled by this further answer 
to relief under the 1937 Act. In the circumstances, however, 
leave was given to the wife at the hearing to file and present 
a cross-petition containing the same allegations as were 
contained in the so-called further answer, and the reply of the 
husband was directed to stand as an answer to that cross- 
petition and, the suits being consolidated, a decree nist was 
granted on the ground of the husband’s desertion. In that 
case, of course, it was an answer which was the subject of 
consideration, but it may be noted that in Cohen’s case, 
supra, reference was made to a Divorce Practice Note dated 
16th December, 1937, directing that where relief under the 
Act of 1937 was sought such relief must not be by a supple- 
mental petition to a petition dated prior to Ist January, 1938, 
but that a fresh petition must be filed. 

Hodson, J., also referred in Spawforth’s case to the case of 
Sandler v. Sandler [1934] P. 149; 78 Sox. J. 383, upon which 
the previous decision in Chapman’s case was based, in, which 
the legal effect was considered of a supplemental petition 
not, it is true, in connection with the point of desertion, but 
as concerning the question whether collusion in respect of a 
main petition which had been dismissed on this ground 
affected a supplemental petition which was in fact untainted 
by collusion. In giving judgment in that case, Lord 
Hanworth, M.R., reversing a decision of the President, Sir 
Boyd Merriman, held that the supplemental petition was so 
affected and must be dismissed. He said (at p. 156): “ The 
result is that it is impossible to hold that a supplemental 
petition is anything more than a part of and an amendment to 
the original petition, and stands by virtue of the original 
citation on which the original petition was founded. The 
supplemental petition and original petition accordingly 
cannot be severed for the purposes of granting relief. The 
petition in this case comes on as a petition amended and 
supplemented, and as the petitioner has been found to be 
guilty of collusion, the result is that the the whole of the 
original petition as amended and supplemental petition must 
be dismissed.” In agreeing, Slessor, L.J., stated that a 
supplemental petition was merely a method of dealing with 
evidence which had arisen since the presentation of the 
original petition, and was in no sense a new suit. 
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However, in distinguishing Spawforth’s case from that of 
Howard-Williams, Hodson, J., pointed out that the earlier 
cases such as that of Wood, supra, were decided under a 
statute which did not make it a condition of the granting of 
relief that the period of desertion which was the foundation 
upon which a decree could be made must immediately precede 
the presentation of the petition, s. 27 of the Act of 1857, 
supra, merely providing for a period of desertion without 
excuse for two years and upwards simpliciter. Further, with 
regard to Chapman’s case, he stated that he was authorised 
by Barnard, J., to say that this case had not been brought 
to his attention, and that he was now, at any rate, inclined to 
the view that he would have come to the same conclusion as 
he (Hodson, J.) if he had considered the matter in the light 
of the wording of the Act of 1937. In dismissing the petition 
of the wife on the ground that the desertion on the part of 
her husband had not lasted for the three years before the 
petition, Hodson, J., referred to the argument of counsel 
for the husband that, if the suit could always be put in order 
by a supplemental petition, a wife could present a petition for 
divorce as soon as she was deserted on the ground of desertion 
for three years and upwards, obtain alimony pendente lite, 
stand the case over until the three years had actually run 
out, and then bring it up to date by a supplemental petition. 
He said (at p. 134): ‘‘ Of course, that might be possible 
I do not know—but, in my view of the wording of this 
statute, the supplemental petition must be treated as part of 
the original petition, and ‘the petition’ in the statute 
means the original petition, and the three years must precede 
that date.” 

In spite, therefore, of this conflict of judicial opinion, it is 
submitted with respect that the view laid down by Hodson, J., 
in Spawforth’s case, which was expressed after careful con- 
sideration, should prevail over the earlier but less considered 
judgment of Barnard, J., in Howard-Williams’ case, and that 
the judgment of Hodson, J., should be followed in future cases, 
with the result that the period of three years’ desertion laid 
down in the present Act must immediately precede the 
presentation of the petition, and that the section is not 
satisfied if this period only precedes the presentation of a 
supplemental petition. 

Although, of course, these two cases were dealing solely 
with the position of a supplemental petition, it would appear 
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to follow from the reasoning in Chapman’s case that the 
answer could not stand alone, and that the same principle would 
apply if a claim to relief were to be contained in an answer 
or further answer upon which, under s. 180 of the Act of 1925, 
supra, the court may give to the respondent the same relief 
to which he or she would have been entitled if he or she had 
presented a petition seeking such relief. On this point 
reference may also be made to the case of Volkers v. Volkers, 
Wingate cited [1935] P. 33, which laid down the practice to 
be followed, as a result of the judgment of the Court of Appeal 
in Sandler's case, where there is a want of prosecution of the 
petition and the answer opposes the relief sought by the 
petitioner by alleging countercharges and claiming cross- 
relief. It was directed that in such a case a stay should 
be placed upon the petition, thus keeping alive its framework. 
This would enable the respondent to proceed to trial on the 
prayer of the answer, with any consequential relief to which 
he or she might be entitled, thereby enabling both the petition 
and the cross-prayer to be determined together by the judge 
at the trial of the suit. This amended practice is in substitu- 
tion for the previous practice whereby effect had been given 
to that section, or the corresponding section in the earlier 
statute, by merely striking out the prayer of the petition, 
leaving its framework, and thus allowing the respondent to 
proceed with the suit and to claim such relief as he or she might 
be entitled to. Upon the effect of a cross-claim in an answer 
the President, Sir Boyd Merriman, says this (at p. 34), after 
reading from the judgment of the Master of the Rolls in that 
case: ‘‘ The decision of the Court of Appeal is, on the face 
of it, an authority only that a supplemental petition is part 
of an original petition, and they stand or fall together, but the 
important consequence seems to arise that on the same 
reasoning a cross-claim in an answer is a fortiori part of the 
proceedings under the petition and would fall to be dismissed 
along with the petition. The Registrar’s order of 8th May 
striking out the prayer of the petition in effect dismisses it.” 
It is submitted, therefore, that, if the period of three years’ 
desertion does not immediately precede the presentation of 
the petition to which the answer or further answer relates, 
no relief on the ground of desertion as afforded by the Act of 
1937 will be available to the respondent, but that it will be 
necessary for a cross-petition to be presented, immediately 
preceding which three years’ desertion can be established. 


COMPANY LAW AND PRACTICE 


MINORITIES—I 


Last week, in discussing the rights of the minority in a 
company to be protected against the actions of the majority 
directed against them, I briefly referred to two cases, Menier 
v. Hooper's Telegraph Works (1874), L.R. 9 Ch. 350, and 
Cook v. Deeks [1916] A.C. 554. 

The headnote in the former of these cases reads, on the 
question of substantive law involved in that case, as follows : 
“Where the majority of a company propose to benefit them- 
selves at the expense of the minority, the court may interfere 
to protect the minority.”’ This is an unsatisfactory statement 
of the result of the case, for it only says that the court may 
interfere, not the grounds on which it may interfere. It 
would, on the other hand, be clearly unjustified if it substituted 
the word “ must ’’ for the word “may.” For this reason, 
therefore, it becomes necessary to investigate the facts and 
the decision in that case rather more closely. 

In that case the defendants were various persons or 
corporations holding shares in a company called the European 
and South American Telegraph Co., together with that 
company itself. The defendants, other than the company, 
held a majority of shares in the company. They used that 
majority to ensure that the company should abandon an 
appeal against an order that had been made against it in 
circumstances whereby the majority shareholders themselves 
derived considerable benefit from the abandonment of the 
appeal. It was objected on demurrer that no case for relief 
was made out by the bill, which disclosed, among other things, 


the facts recounted above. Bacon, V.-C., overruled the 
demurrer, and on appeal the defendants’ counsel argued that 
a shareholder has a right to vote as he pleases. 

This argument failed before the Lords Justices. Sir W. M. 
James, L.J., said: ‘‘ The minority of the shareholders say, 
in effect, that the majority has divided the assets of the 
company, more or less, between themselves, to the exclusion 
of the minority. I think it would be a shocking thing if that 
could be done, because, if so, the majority might divide the 
whole assets of the company, and pass a resolution that 
everything must be given to them and that the minority 
should have nothing to do with it.”’ 

Similarly, Sir G. Mellish, L.J., said: ‘‘ It so happens that 
Hooper’s Co. are the majority in this company, and a suit by 
this company was pending which might or might not turn 
out advantageous to this company. The plaintiff says that 
Hooper’s Co., being the majority, have procured that suit to 
be settled upon terms favourable to themselves, they getting 
a consideration for settling it in the shape of a profitable 
bargain for laying of a cable. I am of opinion that although 
it may be quite true that the shareholders of a company may 
vote as they please, and for the purpose of their own interests, 
yet the majority of the shareholders cannot sell the 
assets of the company and keep the consideration, but must 
allow the minority to have their share of any consideration 
which may come to them.” 
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Both the judgments as reported are extremely short, no 
authorities are quoted in support of the decision by either of 
the Lords Justices, and it is by no means clear where the line is 
to be drawn between shareholders, as they are entitled to do, 
voting in their own interests and shareholders voting so as to 
deprive minority shareholders of their rights in assets which 
should properly belong to the company. A further obvious 
difficulty created by the case is that it requires the court to 
investigate questions of motive. Suppose, for instance, in 
this case the majority shareholders had been able to produce 
an opinion of counsel at a general meeting of the company 
saying that the prospects of succeeding on the appeal were 
remote, and possibly they might have obtained such an 
opinion, it would have been extremely difficult for the court 
to say that the majority were not voting as they did so as 
not to incur costs in a proceeding in which success was 
unlikely, even though the majority were also gaining a 
substantial advantage as a result of their so voting. 

Whatever difficulties, however, this case raises, it was 
expressly approved of in the latter of the two cases referred 
to above, Cook v. Deeks. In that case three directors of the 
company, which was a Canadian company, held three-quarters 
of the issued shares in the company. They obtained the 
benefit of a contract in circumstances under which the Judicial 
Committee of the Privy Council held that they could not 
retain the benefit of the contract themselves, but would have 
to be regarded as holding it on behalf of the company. The 
three directors subsequently procured by their three-quarters 
majority the passing of a resolution by the company declaring 
that the company had no interest in the contract. The 
minority shareholder brought an action for a declaration that 
the three directors held the benefit of the contract in trust 
for the company, but lost in the court of first instance and 
also on appeal to the appellate division of the Supreme Court 
of Ontario. 

On appeal to the Privy Council on the second point, as to 
the effect of the subsequent resolution of the company 
declaring that the company had no interest in the contract, 
the plaintiff's counsel argued that the cases of North-West 
Transportation Co. v. Beatty (1887), 12 App. Cas. 589, and 
Burland v. Earle |1902) A.C. 83, on which the Appellate Division 
had largely relied, were distinguishable, since in the case under 
appeal the benefit of the contract in equity formed part of 
the assets of the company. The Privy Council agreed with 
this view, but it is perhaps desirable before going any further 
to see exactly how those cases did differ from Cook v. Deeks. 

In North-West Transportation Co. v. Beatty, the company 
entered into a contract for the purchase of a ship from the 
defendant, who was also one of the directors of the company. 
This contract was confirmed by a resolution of the company 
in general meeting, but its validity was challenged by a 
member on the ground that the resolution was passed only by 
the votes of the defendant director Beatty. It was sub- 
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stantially admitted that the contract for the purchase of this 
particular ship was reasonable in the interests of the company ; 
and that the price was not excessive, and in delivering the 
judgment of the Judicial Committee, Sir R. Baggallay said 
that the only unfairness or impropriety which could be 
suggested arose out of the fact that the defendant Beatty 
possessed a voting power as a shareholder which enabled him 
to adopt the bye-law and thereby either to ratify a voidable 
contract which he as a director and his co-directors had 
entered into, or to make a similar contract. 

In this case, therefore, there is this substantial difference : 
the disagreement was over whether or not a contract should 
be entered into by the company, and the courts have over 
and over again said that questions of business are ones to be 
determined by the regulations provided for the management 
of the company and once they have been so determined the 
courts will not entertain any argument as to the validity of 
those decisions. In Cook v. Deeks, on the other hand, it was 
not suggested that the declaration that the company bad no 
interest in the contract was for the benefit of the company ; 
there was also the other aspect which does not appear in 
Beatty’s case, namely, that the majority were getting a benefit, 
and not only a benefit which the minority did not participate 
in, but at the expense of the minority. As Sir R. Baggallay 
said in delivering the judgment of the Judicial Committee in 
Beatty’s case: “ The acquisition of [the ship) was a pure 
question of policy, as to which it might be expected that 
there would be differences of opinion and upon which the 
voice of the majority ought to prevail.”’ 

The case of Burland v. Earle is not really relevant to this 
discussion, for there a director bought some property and 
resold it to the company for about three times the price he 
had paid for it. The company having properly, in accordance 
with its bye-laws, acting through directors other than the 
vendor, completed this purchase, they could not afterwards 
be heard to complain about it, and there was thus no question 
of the vendor director having used his votes to secure the 
passing of any sort of resolution to ratify the transaction, 

I shall have to continue this discussion of the rights of thx 
minority shareholders in a company to be protected against 
certain acts of the majority shareholders next week, and | 
shall first have to conclude my account of the case of Cook 
v. Deeks. 

Summarising the position so far as we have already gone, 
it appears that in certain circumstances the court will interfere 
to protect minorities from exploitation by majorities, though 
it seems in the light of Beatty’s case that no protection will be 
afforded to a minority if the question in dispute between thie 
minority and the majority is one relating to, the business 
management of the company. It is, however, suggested by 
the judgment in that case that had there been some jmpro- 
priety established in the behaviour of the majority shareholder 
a different result might have been arrived at. 


A CONVEYANCER’S DIARY 


DETINUE OF TITLE DEEDS 


DocuMENTs of title to real estate are superficially chattels. 
But they are normally not ordinary chattels. Thus, Coke 
quaintly called them the “ sinews ”’ of the land, and in Lewis 
v. Plunket {1937| Ch. 306, Farwell, J., said, at p. 308: “‘ Where 
a person is in sole possession of property with a title both 
beneficial and legal which is good against all the world and 
indefeasible in law and in equity, prima facie that person 
is entitled to possession of the title deeds of that property.” 
Likewise, in Plant v. Cotterill (1860), 5 H. & N. 430, Pollock, 
C.B., said, at p. 440: “ The title deed belongs to the estate 
and should go with it.’’ But this rule is not without excep- 
tion, as was pointed out by Maugham, J., in Clayton v. 
Clayton [1930] 2Ch. 12, at pp. 17, 18. For instance, a grantor 
who retains any legal interest in the lands conveyed may keep 
the deeds, and it is apparently possible for a settlor so to 
frame the settlement as to give the right to the deeds to the 
remainderman and not to the tenant for life. 


Some authorities have even used expressions suggesting that 
such deeds are not chattels at all : see, for instance, the words 
of Lord Chancellor Loughborough in Strode v. Blackburne 
(1796), 3 Ves. 222, 225: ‘‘ They are not considered in law as 
chattels, but follow and are incident to the estate in the hands 
of the owner. At law, they belong of right to the owner, 
and do not go to the executor.’’ At common law, indeed, 
title deeds were apparently not the subject of larceny ; but 
that has now been altered by statute. The action which 
lies for their recovery is, however, that of detinue, whicli is 
the action appropriate to the recovery of chattels (see 
Clayton v. Clayton, at p. 20). 

It appears from that case that the right of the fee simple 
owner is only absolute if no one else has any legal interest 
in the subjects dealt with by the deed. It has been the law 
at least since the reign of Queen Elizabeth that if a feoffor 
‘ has good reason for wishing to retain a title deed he may be 
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justified in doing so.””. Maugham, J., proceeded (at p. 21): 
‘If this is true in the case of a grantor who may not derogate 
from his grant, it must a fortiori be true in the case of trustees 
who have lawfully become possessed of deeds not directly 
relating to land, and claimed by an estate owner only because, 
as a matter of evidence, it may be necessary for him to give 
inspection of the deeds to a purchaser.”’ For these reasons, 
the learned judge held that the plaintiff in that case was not 
entitled to the possession of three deeds of appointment of 
new trustees of a settlement under which he had become 
absolutely entitled. Maugham, J., added that he did not 
think that those deeds were title deeds at all, using thgt 
expression in the sense in which it is used in the cases, “ for 
_.. the old authorities refer only to title deeds by which the 
lands or some legal interest therein is assured or dealt with.”’ 

sut the principle remains that a freeholder is prima facte 
entitled to the deeds of his freehold. The title of the free- 
holder may be one depending on the Limitation Acts, without 
in any way derogating from his rights in this connection. 

Thus, in Lewis v. Plunket, the plaintiff had bought Blackacre 
in fee simple in 1921, obtaining a loan from the defendant 
to enable her to do so. The defendant became mortgagee 
and took possession of all the deeds. In the subsequent 
lifteen years before action was brought, the plaintiff paid 


interest once only, in 1921. There had been no effective 
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acknowledgment of the defendant’s title as mortgagee during 
those fifteen years. Farwell, J., repeated (at p. 310) that 
‘prima facie a person who is in possession of land with an 
indeteasible title ought to be put into possession of the title 
deeds of that land.” It was true that the Limitation Acts 
did not convey “any estate or interest from the person in 
whom it originally was to the trespasser who acquired a title 
by virtue of the Acts.” But the effluxion of the statutory 
period operates, as against a mortgagee, to “ put an end 
once and for all”’ to the mortgagee’s estate. ‘‘ That person 
no longer has any right to assert any title to the land either 
in law or in equity, his rights having wholly ceased.”’ More- 
over, a statute-barred mortgagee on principle ought not to be 
allowed to retain the title deeds: “if (they) get into other 
hands it might be possible for the person into whose hands 
they come to use them for improper purposes and to perpetrate 
fraud on third parties.” Farwell, J., therefore ordered the 
defendant to hand over to the plaintiff ‘‘ the whole of the 
title deeds relating to the property in question which are now 
in her possession.”’ Cases exactly covered by the decision in 
Lewis v. Plunket are, rather surprisingly, quite frequent in 
practice. 

In conclusion, it may be desirable to point out that where 
title deeds are so old as to be merely of historical interest, they 
are to be treated purely as chattels (Beaumont v. Jeffery 
[1925] Ch. 1). 


LANDLORD AND TENANT NOTEBOOK 


CONTROL AND APPURTENANCES 


We have had a good deal of authority on the meaning of 
“let as a dwelling-house ”’ lately, in the shape of decisions 
affecting premises, the tenants or licensees of which shared 
certain accommodation with their landlords or licensors, 
or with other tenants or licensees occupying other parts of the 
same building. Cole v. Harris |1945| K.B. 474 (C.A.) showed 
that Neale v. Del Soto [1945] K.B. 144 (C.A.) did tot lay down 
that the sharing of any accommodation took the premises 
out of the Increase of Rent, etc., Acts, and introduced the 
vital living accommodation ’”’ test. But what — these 
authorities have not dealt with is the question to what extent, 
if any, is such accommodation part of the dwelling-house 
for certain other purposes; and I will illustrate what 
| have in mind by giving hypothetical examples of difficulties 
which may confront landlords and tenants. 

A owns two two-storeyed houses, X and Y, each of which he 
converts into two separate and_ self-contained flats, the 
tenants of each sharing bathroom, coal cellar and garden. 
House X is let to B and C, both of whom prove unsatisfactory. 
By rough usage, B damages the coal cellar door; Mrs. B’s 
forgetfulness frequently causes flooding of the bathroom ; 
their children and their cat do much to destroy the amenities 
of the garden. As to C, one day the police turn up and find 
parts of wireless sets and other valuables concealed in coal 
cellar, bathroom and garden ; C has bought them in a public 
house, the supplier being “ Jack,” an elusive if well-known 
dealer—well-known, that is, to those concerned with criminal 
causes and matters; and in the result C is convicted of an 
offence against s. 33 (1) of 6 & 7 Geo. 5, c. 50, in other words, 
of receiving property knowing the same to have been stolen, 

Meanwhile, the behaviour of D and E, who are the tenants 
of house Y, proves to be exemplary ; and when they suggest 
better lighting in the coal cellar, a more modern geyser in the 
bathroom and the erection of a potting shed in the garden, 
A is inclined to grant their requests, but has to consider the 
effect on the permitted rent which he would be able to recover 
from them and from their successors in occupancy. 

So he is anxious to recover possession from B and C, and 
to increase the rents payable by D and E; and he will find 
that in each case his rights will depend on the answer to the 
question: ‘‘ What do the words ‘ premises’ and ‘ dwelling- 
house’ connote ? ”’ 

For, in the case of B, he will, assuming that there were 
no covenants of which he could avail himself, ultimately 


have to rely on para. (6) of Sched. I to the Rent, etc., Restri 
tions (Amendment) Act, 1933: “‘ the condition of the dwelling- 
house has, in the opinion of the court, deteriorated owing to 
acts of waste by ’; in the case of C, on an earlier part 
of the same paragraph: “the tenant . . . has been convicted 
of using the premises . for an illegal purpose’; and in 
the case of D and E, on s. 2 (1) (a) of the Increase of Rent, 
etc., Act, 1920: ‘‘ Where the landlord has incurred . . . 
expenditure on the improvement or structural alteration of 
the dwelling-house . _ 

I do not think that any significance attaches to the use ot 
the word “ premises ’’ in one of these cases, as opposed to thie 
usual “‘ dwelling-house,’’ for both parts of the paragraph and 
all other paragraphs are governed by the opening words of 
the schedule: “A court shall... have power to make 
... an order... for the recovery of possession of any 
dwelling-house ... if. . Incidentally, it was this pro- 
vision that caused one of the more vehement outbursts at thie 
draftmanship of the Acts in the earlier days ; there is no such 
offence as “using premises for an illegal purpose,”’ but in 
S. Schneider sand Sons, Ltd. v. Abrahams (1925) 1 K.B. 301 
(C.A.) the court considered that some effect must be given 
to the corresponding enactment in the 1920 Act, and con- 
cluded, in the words of Scrutton, L.J. (taken from thie 
dispassionate part of his judgment): “It is enough if there 
is a conviction for a crime committed on the premises, and 
for the purposes of which the premises have been used.” 

But are the coal cellar, bathroom and garden parts of tlie 
premises or dwelling-houses in the cases visualised? One 
thinks of L.P.A., 1925, s. 62 (2), by which, unless a contrary 
intention is expressed, all liberties, privileges, easements, 
rights and advantages, appertaining or reputed to appertain 
to houses or other buildings, pass by the conveyance. But, 
apart from the fact that thiS does not make such liberties, 
privileges, etc., parts of the house, we have more than once 
been discouraged from ¢ttributing to expressions used in tlic 
Increase of Rent, etc., Acts, the meanings they enjoy in the 
world of conveyancing : see Bryanston Property Co. v. Edwards 

1944} K.B. 32 (C.A.) (“In applying an Act like the Rent 
Restriction Act to a document of this kind, I do not think that 
too much attention should be paid to technical argument ”': 
Lord Greene, M.R.), or Epps v. Rothnie {1945} K.B. 562 (C.A.) : 
89 Sot, J. 424, which provides authority for the proposition 
that “ purchasing’ in the phrase “ has become landlord by 
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purchasing the dwelling-house or any interest  therein,’’ 
does not bear a meaning corresponding to that of “ purchaser ”’ 
in L.P.A., 1925, s. 205 (1) (xxi). Granted that the object of 
the legislation would be served if A were (subject to the 
consideration of reasonableness) able to get rid of B and C, 
and to inerease the rents yielded by house Y, it seems 
impossible, without overstraining language, to equate incor- 
poreal rights to corporeal rights and establish that the abuse 
or enhancement of these privileges to use realty, enjoyed with 
the right to possess other realty, constitute abuse or 
enhancement of the latter. 


TO-DAY AND 


August 19.—Mr. Serjeant Sellon, son of the curate of 
St. James’s, Clerkenwell, wished to follow his father in the 
ministry, but, deferring to his desire, went to the Bar and 
attained sufficient eminence to be offered a judgeship in the 
Common Pleas. Increasing deafness, however, induced him to 
decline, but, as he felt that it ‘did not debar him from 
hearing with adequate distinctness in smaller and less crowded 
assemblies,”’ he applied for a police magistracy and, having been 
appointed in 1814, he served for twenty vears, first at Union Hall 
and later at Hatton Garden. In the midst of the law he 
cultivated, especially after middle life, a profound interest in 
scriptural history and divinity and his conduct was regulated by 
deep and sincere piety. His health had seemed robust, but soon 
after his retirement in 1834 he suffered a stroke which left his 
faculties much impaired. A stay at Brighton did him little good, 
and, soon after his return home to Hampstead, a blood vessel 
ruptured in his stomach. Though he rallied for a while, he was 
seized with fainting and sickness on the evening of 19th August, 
1835, when another blood vessel broke. He was carried to bed, 
and towards midnight, in the presence of his three daughters, he 
died with Christian calm and composure. 

August 20.—lormerly the Lord Chancellor had the following 
sinecures producing together about 424,000 a year: Clerk of the 
Hanaper, Patentee of the Sub Poena Office, Registrar of Affidavits, 
Clerk of the Crown in Chancery, Clerk of the Patents, Clerk of 
the Custodies of Lunatics and Idiots, Prothonotary of the Court 
of Chancery, Chaffwax, Sealer, Clerk of the Presentations and 
Faculties, and Patentee for the Execution of the Laws and 
Statutes Concerning Bankrupts. All could be performed by 
deputy and they enabled the occupant of the Woolsack to provide 
handsomely for his family. By the statute 2 & 3 Will. 4, c. 3, 
all this patronage was abolished as from 20th August, 1833, and 
as it was “just and equitable to make more ample provision ”’ 
for the Chancellor on his retirement, his annuity on resignation 
was increased from 44,000 to £5,000. 


August 21.—On 2Ist August, 1818, the future Lord Campbell 
wrote to his father: ‘‘ We certainly commence business at 
Gloucester on Monday 31st. This I know as well from the clerk 
of assize as from Garrow’s marshal. By the end of the week 
I shall be off for Cupar.’ This was after the celebrated incident 
when Mr. Baron Garrow failed to reach Gloucester before 
inidnight on the commission day, so that the commissions had 
to be renewed and the assizes were delayed for a couple of weeks. 

August 22.—In 1832, cholera was raging in the west. On 
-2nd August, Campbell wrote from Abingdon: “I was wrong 
in saying that none of our corps had been frightened. Charles 
Phillips the orator (who has fought a duel) finding the state in 
which Gloucester was on Saturday week left his briefs and fled 
from it.”” One of the serjeants returned to London, “ being 
afraid to attend the assizes at Bristol, giving up his briefs to his 
clients. This I consider very pusillanimous and culpable. Where 
a man’s duty requires him to be there the cholera is to be 
disregarded.” 

August 23.—On 23rd August, 1835, Campbell wrote from 
Chester: ‘‘ Lam engaged in the most horrid cause here that ever 
Was tried, respecting the right to a great variety of parcels of 
waste land in Wales and we have been obliged to go through the 
conveyances and enjoyment of them from the year 1198... 1 
made a speech to the jury yesterday of six hours. The trial will 
not be over for some days to come but, thank God, I am obliged 
to go to-morrow evening to Liverpool. I can now be spared 
here pretty well, and my client has had an excellent pennyworth 
of me.”’ 

August 24..-At the Bodmin Assizes on 24th August, 1824, 
the associate was calling over the names of jurymen summoned 
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A may toy with the idea of exploiting the law respecting 
estates and interests in community, but it is clear that on the 
facts of the cases there are no joint tenancies (the unities of 
interest, title and time being absent) while only a very 
artificial construction could justify a finding of unity of 
possession in any of the circumstances; in the case of the 
bathrooms the prospect of success would be negligible, in 
that of the coal cellars pretty hopeless, and only in that of the 
gardens could one hope to establish that B and C, and D and E, 
held the gardens of X and Y, respectively, per my et per tout, so 
that those gardens were parts of the dwelling-houses concerned. 


YESTERDAY 


for service. When he read out one a voice in court shouted 
“He is ill.” To the next four the same voice shouted “ IIL.”’ 
Mr. Baron Garrow called the speaker forward and asked how he 
knew. He said he lived in the neighbourhood. Judge: ‘‘ What 
is the complaint ?”’ Man: ‘ The decline.” Judge: ‘* It must 
be an epidemic, then.’”’” Man: ‘I do not know as to that.” 
Judge: “I suppose, if rightly construed, ‘ having a decline ’ 
means that they decline to come.” 


August 25.—On 25th August, 1843, at the Liverpool Assizes, 
Robert Taylor, who had been charged with five acts of bigamy, 
was condemned to fourteen years’ transportation. 


WAR WITH THE PREss 

The criticisms lately levelled by the Attorney-General at a 
section of the Press recall the historic feud which developed 
between Lord Brougham and The Times during the period of his 
Chancellorship. One morning, while he was sitting in court in 
Lincoln’s Inn Hall, he received a note from Lord Althorp : 
“ Dear Brougham, The subject I want to talk to you about is 
the state of the Press and whether we should declare open wat 
with The Times or attempt to make peace ?’’ The Chancellor 
read the note, tore it up and threw the pieces into the wastepapet! 
basket. After the rising of the court they were retrieved, put 
together, stuck on to a sheet of paper and sent to Barnes, the 
editor of The Times, with a note pencilled in the margin stating 
that the letter had been “ picked up by a friend and sent, thinking 
it may be of service as a private principle of action.”” No one 
ever knew who was that ‘“‘ friend.’”” The “ war” which ensued 
between The Times and the Whigs took definite shape when some 
members of the party bought the Morning Chronicle and made it 
the serious rival of their enemy. As for Brougham, his careless 
ness had drawn down on his head a series of personal attacks 
which shocked even that robust age. In a comment on some 
reference of his to ignorance, the editor wrote : Phe speaket 
has hit himself off with singular truth. Perhap’ the portrait may 
be a little strengthened in likeness by substituting quackery for 
ignorance, though persons acquainted with the furniture of 
Lord Brougham’s mind know it is like the specimens of an 
upholsterer’s show room—some pieces of every set but nothing 
in completeness or arrangement, a lumber of fittings, odds and 
ends, at once more and less than necessary to the fitting of any 
one mansion of the understanding.”’ 


STRATEGIC MOVE 

Stamp tax and other duties accounted for 5$d. of the 7d. 
then charged for London morning newspapers and the Whig 
leaders decided to hamstring their enemy by reducing to Id. the 
tax on journals with sheets not exceeding a certain size, the 
dimensions being so calculated as to exclude The Times from the 
advantage, but to include the Chronicle and the Penny Magazine, 
the organ of Brougham’s Society for the Diffusion of Useful 
Knowledge. ‘The weekly circulation of the latter was 200,000, 
and as an educational, non-political publication it was then tax 
free. Once the tax was reduced, it could enter the field as an 
established newspaper and the Press might eventually be con 
centrated in the hands of ‘‘ a snug committee under the tranquil 
superintendence of Lord Chancellor Brougham.”’ One cartoon 
represented Brougham as a schoolmaster and the newspapers as 
small boys; he was belabouring The Times with a birch, while 
the Chronicle, holding the culprit, begged: ‘ Pray, Dominic, 
don’t hurt me when you strike him.’’ When a bill to give effect 
to the scheme was introduced, a petition was presented to the 
Commons pointing out “ the partiality of the measure "’ and its 
“general oppressive character.’’ It passed the lower House, 
only to have the measurement condition removed by the Lords, 
so it failed in its ulterior object. 
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COUNTY COURT LETTER 


Claim to Bonus 


In Lovell v. Sanbra, Lid., at Birmingham County Court, the claim 
was for £91 13s. 4d., being the bonus due to the plaintiff after 
seven months’ service as sales manager of Conex-Terna, Ltd., 
a subsidiary of the defendant company. The plaintiff’s case 
was that in February, 1944, he took up the position on a six 
months’ trialat a salary of 600 a year, plus a bonus at a minimum 
rate of £200 a year. At the end of August, 1944, the engagement 
terminated, and the plaintiff received an additional month’s 
salary. He was then told that £25, previously advanced to him, 
would be treated as “ additional remuneration.’ The defence 
was that all bonuses were discretionary, according to trading 
results at the end of the financial year. His Honour Judge 
Dale gave judgment for the defendants, with costs. 


Bankruptcy of Club Proprietor 


IN a recent case at Bournemouth County Court, an application 
was made for a discharge from bankruptcy in the following 
circumstances : the receiving order and adjudication were made 
on the 20th March, 1936, and liabilities estimated to rank for 
dividend amounted to £10,497. Proofs were admitted, however, 
for 46,504. Assets, estimated at £1,741, only realised £1,714. 
A first and final dividend of 1s. 6d. in the pound was paid on 
proofs for £5,505. The applicant became a club proprietor in 
1933, when he was already aware of his insolvency. Neverthciess 
he incurred further liabilities in the following three years. After 
an honourable period of service in H.M. forces, the applicant had 
obtained an appointment as a hotel manager, with his wife, at a 
salary of £500 a year for five years. His Honour Judge Cave, 
K.C., observed that normally he would have regarded it as a bad 
case. In view, however, of the applicant’s five years of war 
service, his discharge would be granted, subject to one year’s 
suspension. 


a T wy ‘I> 

POINTS IN PRACTICE 
Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered, 
without charge, on the understanding that neither the Proprietors nor the Editor, nor any member 
of the staff, are responsible for the correctness of the replies given or for any steps taken in 
consequence thereof. Ali questions must be typewritten (in duplicate), addressed to the Editorial 
Department, 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriber, 

and a stamped addressed envelope. 


Infant Tenants in Common—JRANSITIONAL PROVISIONS. 


Q. In 1922 A B executed a voluntary settlement and, after 
appointing trustees thereof, she conveyed the property the subject 
of this query to the trustees upon trust for herself for life, with 
remainder to such one of her children as she should by will or 
codicil appoint, and subject to such appointment upon trust for 
her two children C D and E F, in fee simple as tenants in common, 
and it was provided that the trustees of the deed should be 
trustees for the purpose of the Settled Land Acts. The property 
in question was then subject to a lease in favour of her husband 
for fifty years from the Ist July, 1922, at a rent of £5 per annum. 
On the 18th September, 1922, A B died without having exercised 
the power of appointment contained in the settlement. A B made 
a will and two codicils which were afterwards proved, by the 
second of which, having recited the settlement, she revoked 
certain of the terms of her will. In 1927 one of the original 
trustees died, and on the 27th March, 1929, C D was appointed an 
additional trustee. E F did not attain the age of twenty-one 
years until the 14th August, 1931. There has been no conveyance 
toC DandEF. It would appear that, by virtue of the provisions 
of the Settled Land Act and the Law of Property Act, Sched. I, 
Pt. IV, para. 3, the entirety of the land vested in the then trustees 
of the settlement on the Ist January, 1926, and in view of the 
fact that there has been no subsequent dealing with the property 
and also because E F did not attain the age of twenty-one years 
until after the Act came into force, that the legal estate of the 
property still remains in the names of the trustees, and that to 
complete the titles of C D and E F as beneficial owners there 
should be a conveyance to them of the legal estate by the trustees, 
including the trustee appointed by the deed of the 27th March, 
1929. 

A, It is not clear from the question whether under the limita- 
tions of the settlement A B took a legal or equitable life interest, 
or whether C D and EF F took in remainder legally or equitably. 
IfC D and E F took equitably, then on 1st January, 1926, 
the legal estate vested in the then trustee of the settlement 
upon the statutory trusts under the Law of Property Act, 1925, 
Sched. I, Pt. IV, para. 1 (1). If, however, they took legally, 
then on that date the legal estate vested in the Public Trustee 
upon the statutory trusts under the Law of Property Act, 1925, 
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Sched. I, Pt. IV, para. i (4). In the former supposition a con- 
veyance by the trustees is indicated. It will be necessary to 
consider whether the appointment of 27th March, 1929, extended 
to the statutory trusts or not. In the latter supposition C D and 
E. F can appoint themselves trustees to oust the Public Trustee, 
They could then (if thought necessary) convey to themselves 
upon trust for sale, the trusts of the proceeds being declared to 
be for themselves in equal shares as tenants in common. This 
formality seems, however, needless. The land was not “ settled ” 
on Ist January, 1926. 


CORRESPONDENCE 


The views expressed by our correspondents are not necessarily those of 
THE SOLICITORS’ JOURNAL.] 
Drafting 

Sir,—I hope it is not too late to offer some comments upon 
your advocacy of simplified drafting in THE SOLICITORS’ JOURNAL 
of 4th May and sth June. 

May I quote from my own experience ? I rejoined my firm 
last year after six years in the Army, and immediately found 
myself embedded in the old familiar legal verbiage. Many like 
myself will sympathise with you but carry on as before. Why ? 
Because there must be very few solicitors who have the time or 
inclination, even if they can summon the hardihood, to devise 
their own precedents. 

On looking at my diary, 1 see that during the eight months 
which have elapsed since my return to civil life I have personally 
drafted at least 100 documents of one kind or another. These 
include about thirty appointments of new trustees, twenty-five 
wills and codicils, six trust deeds and settlements and a 
miscellaneous assortment of vesting deeds, trust instruments, 
releases, appointments under powers, powers of attorney, convey- 
ances, mortgages, leases and so on. These drafts have been 
prepared against time, the telephone, the client and the other 
normal hazards of the busy solicitors’ office. Is it surprising 
that we turn with relief to the forms in ‘‘ Prideaux,”’ “‘ Key ” and 
the encyclopedia ? We know where we are with them—or at 
least we think we do (sometimes). Almost equally important, we 
know that our professional brethren, when called upon to approve 
a draft, will recognise the conventional form and will not tinker 
with it overmuch. By adhering to the standard form we have 
saved time, a commodity precious to them, to us, and to our 
respective clients. 

Ignoring the time factor for the moment, I question whether 
the simplification of drafting is such an easy matter as it sounds. 
I note with interest that we have been offered sample drafts of a 
simple will and a simple conveyance on sale. May we be shown a 
simple mortgage omitting any phrase which the lay client would 
not readily comprehend ? I recently drafted a settlement which 
was made supplemental to seven other settlements and a deed 
of covenant. The resulting draft ran to more than 100 folios. 
Could it have been simplified ? Yes. Would it have been shorter 
or more intelligible ? I doubt it. Ask a doctor to write out his 
prescription in terms intelligible to his patient and what do we 
get ? A larger sheet of paper. I know because they tried it in the 
Army and the pained protests of the M.O.s were heard far and 
wide in the land. But then the layman does not expect to under- 
stand a doctor’s prescription; for some reason unfathomable 
to me, he does expect to understand his lawyer’s prescription. 
We are advised to coddle him with words of one syllable. After 
a lengthy and expensive education in the meaning of our legal 
terms—the tools of our trade—why in the world should we do so ? 

Let the client be converted to the ways of the profession and 
not vice versa. Let us, like the duchess, beat him when he 
sneezes ! Oddly enough, he likes it. What, I wonder, would be 
his reaction to a bill of costs for a document so simple that he 
thinks he could quite easily have prepared it himself ? 

The drift of my argument is summed up in your more recent 
article, in which you remark, a little naively, that yout 
‘ simplified ”’ draft will cost ‘‘ considerable trouble” to frame. 
‘Its appearance of simplicity is deceptive.” If the task of 
contriving such high-powered simplicity is troublesome to the 
Don Bradmans of the conveyancing world, is it surprising that 
‘we rabbits ” go on in our bad old tedious way ? 

Your correspondent has done service to the profession with his 
proposal for a simplified book of modern precedents. In my view 
this is by far the most practical and useful suggestion which has 
yet been made. Until we have this new “‘ Moffat ’’ on our office 
bookshelves, I gravely doubt of our being led out of the house 
of verbiage. After all, two words which we understand are better 
than one which the client may think that he understands. 

MANAGING CLERK. 
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NOTES OF CASES 


COURT OF APPEAL 
Rees v. Cambrian Wagon Works, Ltd. 
Scott, Tucker and Bucknill, L.JJ. 
24th May, 1946 
Factories and workshops—Employer’s failure to provide safe 

system of working—Plaintiff injured in dangerous operation 
supervised by works manager—Doctrine of common employment 
inapplicable. 

Appeal from a decision of Stable, J. 

The plaintiff’s son, an employee in the defendants’ workshop, 
was engaged, with others, under the supervision of the works 
manager in the removal for repair of a heavy iron cog-wheel. 
The wheel was on a plank of sufficient width and 2 inches thick. 
In order to bring the wheel to the ground a sloping wedge was 
provided for placing at the end of the plank. The wedge being 
of insufficient width, the wheel overbalanced and the employee fell 
sustaining fatal injuries. The failure to select a wedge of the 
proper width was found by Stable, J., to be a casual act of 
negligence on the part of a fellow employee. The employers 
relied on the alleged negligence of the works manager as 
protecting them from liability under the doctrine of common 
employment. Stable, J., held the employers protected on 
that ground. The plaintiff, who brought the action as adminis- 
trator of his son’s estate, now appealed. (Cur. adv. vult.) 

Tucker, L.J., reading the judgment of the court, said that 
the defendants had clearly admitted by their defence that the 
operation of removing the wheel was one which required a 
reasonably safe system of working. Therefore, to provide such 
a system was one for breach of which the employers could not 
escape liability by delegating the duty of providing it to the 
works manager, or to any other employee. Here, there had been 
a failure by the employers to provide proper plant in the shape 
of a wedge of adequate width, and not a failure by any fellow- 
employee of the deceased workman to work a safe system duly 
provided. The employers were liable. There never had been 
a safe system here because the only materials provided for its 
operation were defective in an essential particular. It was no 
answer that if the works manager or some other employee had 
looked for them proper materials could have been found. Speed 
v. Thomas Swift & Co. [1943] K.B. 557, and Colfar v. Coggins 
and Griffith (Liverpool), Ltd. [1945] A.C. 197, had been relied on 
by both sides, The principles applicable had often been stated. 
Their statement, and application to the facts, in the former case 
had been approved in the latter, but it was recognised that it 
might often be very difficult to decide on which side of the line 
a particular case lay. The court did not, however, think that the 
present case admitted of much doubt. The appeal would be 
allowed. 

CouNSEL: Carey Evans ; Beney, K.C., and Morris Morgan. 

SoLiciTors: Rowley, Ashworth & Co. ; William A. Crump 
and Son, for Arthur J. Prosser, Cardiff. 

{Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 
In ve Westby, deceased 
Romer, J. 3rd May, 1946 
Family provision—Testator bequeaths large pecuniary legacy and 
residue to strangers—-A pplication by infant son for maintenance 

—Pecuniary legatee directed to contribute—Inheritance (Family 

Provision) Act, 1938 (1 & 2 Geo. 6, c. 45), ss. 1, 3 (2). 

Adjourned summons, 

The testator, who died in 1944, was survived by one infant son, 
his wife having previously divorced him. He left an estate 
of upwards of £8,000. Cohen, J., held, on an application to 
have the testator’s will construed, that he had thereby bequeathed 
to Ma capital sum sufficient by the income to produce £90 a year, 
and that his executrix held the residue of the estate upon trust 
for the defendant B, but subject to an overriding power for the 
executrix to retain for herself so much of the residue as she 
thought fit. The testator, beyond expressing a wish that his 
son should be provided for, made no provision for him. The 
son applied under the Inheritance (Family Provision) Act, 1938, 
that some provision might be made for his maintenance out of the 
testator’s estate. 

RoMErR, J., made an order directing that {145 per annum, 
being 3} per cent. per annum on half the value of the estate, 
Should be paid to the applicant’s mother, by equal monthly 
payments, she undertaking to apply the same for his maintenan- 
ance, and credit being allowed to the executrix for moneys 
already paid for the maintenance of the infant in excess of such 
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monthly sums. And the order declared that there ought to be 
retained, until the plaintiff attained the age of twenty-one years, 
such portion of the legacy given by the will to the defendant M as, 
when invested, would produce by the income thereof the yearly 
sum of £25, and that such income, and in case of deficiency the 
capital of the retained portion, ought to be applied in payment 
of £25 towards the sum of £145 in each year after the first year 
from the testator’s death. 

CounsEL: A.C. Nesbitt; W. F. Waite ; Donald Cohen and 
F. E. Skone James (for C. J. Bonner). 

Soxicitors: J. A. & H. E. Farnfield ; Norris, Allens & Co. ; 


Hutchison & Cuff ; Field, Roscoe & Co. 
(Reported by Miss B. A. Bicknext, Barfister-at-Law.] 


In ve Ward; Ward v. Warwick 
Roxburgh, J. 31st May, 1946 
Donatio mortis causa—Post Office Savings Bank book handed to 
donee—Direction to pay funeral expenses out of moneys 

Words of gift in respect of balance. 

Adjourned summons. 

W, the day before he died intestate, handed to A an envelope. 
On being asked who was to pay his funeral expenses W said : 
“Tam not a poor man. In this envelope there is a Post Office 
Savings Bank book and a building society book. There is plenty 
of money there and I leave everything I have to you. Here are 
the keys to my room. Pay all expenses out of the money in the 
Post Office account. The rest is yours.’’ This summons asked 
whether W had made a valid donatio mortis causa of the money 
standing to his credit in the Post Office Savings Bank. 

RoxBuRGH, J., said that it had been decided in Jn re Weston 
[1902] 1 Ch. 680, that the delivery of a Post Office Savings Bank 
book coupled with words of gift was capable of constituting a valid 
donatio mortis causa of money standing to the credit of the 
deceased’s account. The words of gift must be words of present 
intention to give and not words of future gift. The words here 
were words of immediate gift notwithstanding that something 
was to be charged upon the money, which might not have been 
capable of precise ascertainment at the moment of the gift, and 
there was a valid donatio mortis causa. 

CouNnSsEL: G. E. Timins; L. J. Solley; G. W. Knowles. 

SoLicitors: Geo. & Wm, Webb; Frank E, Fine & Co. 

{Reported by Miss B. A Bicknett, Barrister-at-Law.] 


In ve Jones; Soames v. Attorney-General 
Roxburgh, J. 18th June, 1946 
Revenue—Estate duty—Residue settled contingently on beneficiary 

attaining twenty-five—Intermediate income not disposed of— 
Beneficiary attains twenty-one and dies under twenty-five— 
Whether estate duty payable—Finance Act, 1894 (57 & 58 Vict., 
c. 30), ss. 2 (1) (0), 5 (3)—Trustee Act, 1925 (15 Geo. 5, c. 19), 
s. 31 (1) (i). 
Adjourned summons. 
The testatrix by her will and codicil directed her trustees 
to stand possessed of her residuary estate, after payment of certain 
annuities, upon trust for her nephew if he should attain twenty- 
five, with various trusts over in the event of the nephew dying 
under thatage. Thetestatrixdiedin 1936, The nephew attained 
twenty-one on 16th March, 1942, and thereupon, as the will 
contained no provision dealing with the intermediate income, 
he became entitled under s. 31 (1) (ii) of the Trustee Act, 1925, 
to receive the whole of the surplus income of the estate, after 
paying the annuities. The nephew was killed in action in 1945 
before attaining twenty-five. By this summons the trustees 
of the will asked whether on the nephew’s death estate duty 
became payable on the capital of the residuary estate, other than 
such part thereof as were required to satisfy the annuities, 
The Attorney-General was defendant to the application. 
RoxpurGu, J., said that the Crown contended that estate duty 
was prima facie payable, as the income of the residuary estate, 
after paying the annuities, was payable in its entirety to the 
nephew until his death, when it ceased to be payable tohim. The 
trustees contended that the case fell within s. 5 (3) of the Finance 
Act, 1894. The trustees were on the horns of a dilemma. [If it 
were contended that the interest of the nephew arose not under 
the will but under s. 31 (1) (ii) of the Trustee Act, 1925, s. 5 (3) 
would have no application, because the interest which had ceased 
was not an interest ‘‘ under the settlement.’’ On the other hand, 
if the nephew’s interest was derived under the settlement and the 
income which he became entitled to receive were receivable under 
the settlement and the 1925 Act in combination, it was not 
possible to say that his interest never became an interest in 
possession. The Crown’s claim was well founded. He had been 
invited to read s. 31 (1) (ii) as though it provided that it should 
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not alter the incidence of duty and as if s. 16 (4) of the Law of 
Property Act, 1925, had been incorporated in the Trustee Act, 
1925. He did not feel able to do that. He was not concerned 
here, as was the case in Attorney-General v. Power [1906] 2 Ir. R. 
272, with the powers of maintenance of trustees during a minority. 
This was a case where a person of full age was entitled to be paid 
the whole of the surplus income. The estate was liable to 
estate duty. 

CounsEL: N.C. Armitage; J. H. Stamp. 

Soxicitors : Herbert Smith & Co. ; Solicitor of Inland Revenue. 

(Reported by Miss B, A. Bicknett, Barrister-at-Law. 


In ve Pointer; Shonfeld v. Edwards 
Wynn-Parry, J. 18th July, 1946 
Revenue—Income tax—Order for payment to a dependant of weekly 

sum free of tax—Whether provision “‘ made”’ by the will or the 

ovder—Inheritance (Family Provision) Act, 1938 (1 & 2 Geo. 6, 

c. 45), s. 1 (1) (3)—Finance Act, 1941 (4 & 5 Geo. 6, c. 30), 

6. 25 (1). 

Appropriation — Order for payment out of the income of 
one-fifth of the estate of 30s. a week to dependant—Whether 
consent of dependant necessary to appropriation—A dministration 
of Estates Act, 1925 (15 Geo. 5, c. 23), s. 41 (1), (6). 
Adjourned summons. 

On 17th March, 1940, Morton, J., as he then was, made an order 
under the Inheritance (Family Provision) Act, 1938, in Jn re 
Pointer [1941] Ch. 60; 84 Sot. J. 658, on the application of the 
present plaintiff for the payment to her out of the income arising 
from one-fifth of the residuary estate of the testatrix, so far as 
the said income sufficed therefor, of the weekly sum of 30s. free 
of tax. Subject to the payment of that weekly sum to the 
plaintiff, the defendant H was, in the events which had happened, 
absolutely entitled to the residuary estate. The will of the 
testatrix was dated the 30th March, 1938, and she died on the 
7th December, 1939. The trustees paid to the plaintiff 30s. a 
week, free of tax, until May, 1945. The first question raised on 
this application was whether the provisions of s. 25 of the Finance 
Act, 1941, applied to the 30s. a week, so that the plaintiff was only 
entitled to receive 20/29th of 30s. a week. The defendant H 
being absolutely entitled to the residue, had requested the trustees 
to pay to her four-fifths of the estate, appropriating one-fifth, 
pursuant to the order, to answer the plaintiff's annuity. The 
second question raised was whether the trustees could appropriate 
one-fifth of the estate without first obtaining the plaintift’s 
assent. 

Wynn-Parry, J., said that it was submitted on behalf of the 
plaintiff that the provision made for her under the Inheritance 
(Family Provision) Act, 1938, must be regarded as having been 
made for the purposes of s. 25 of the Finance Act, 1941, by the 
order of 1940, and not by the will. It was clear from the pro- 
vision of the 1938 Act that a dependant, in whose favour an order 
was made under that Act, was placed for all purposes in the 
position of a beneficiary under the will. Secondly, it was clear 
that the effect of any such order was to vary the will in question : 
s. 1 (3). In his judgment the scheme of the 1938 Act involved 
first, that the court might by order make provision for the 
dependant applying for it; secondly, if it made such an order, 
the provision made thereby was to be treated for all purposes as 
a legacy ; and thirdly, that the will was for all purposes to have 
effect as if the legacy had been contained in it when it was made. 
This did not conclude the matter. In Berkeley v. Berkeley (ante, 
p. 345) overruling Im ve Waring [1942] Ch. 426; 86 Sor. J. 310, 
it was held that a provision contained in a will or codicil within 
the meaning of s. 25 of the Finance Act, 1941, was not made until 
the moment of the testator’s death. The testatrix died on 
7th December, 1939. It followed that the provision made for 
the plaintiff under the 1938 Act was unaffected by s. 25 of the 
1941 Act. The further question was whether the trustees had 
power to appropriate against the wishes of the plaintiff. It was 
contended that the consent of the plaintiff was required to any 
appropriation under s. 41 of the Administration of Estates Act, 
1925. The benefit which was conferred on the plaintiff was not 
the right to receive one-fifth of the income of the residuary estate 
but the income arising from one-fifth part of the estate. Asa 
matter of construction of the order, a division of the estate became 
necessary. The object of that was to allow the residuary legatee 
to have transferred to her her share of the residuary estate. That 
order conferred on the trustees a power of appropriation, as 
otherwise they could not carry out the division which it directed. 
The effect of the order was pro tanto to alter the will. The will 
must be read as containing a power of appropriation within 
s. 41 (6) of the Administration of Estates Act, 1925, and the 
requirements as to consents in the proviso to s. 1 did not apply. 
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CounsEL: J. V. Nesbitt; Humphrey King; Christie, K.C. and 
W. T. Elverston. 
SOLICITORS : 


and Jones. 
[Reported by Miss B. A. Bicxnexi, Barrister-at-Law.] 


KING’S BENCH DIVISION 
Winter v. Simms Motor Units, Ltd. 
Lord Goddard, C.J., Humphreys and Lynskey, JJ. 
15th May, 1946 
Emergency legislation—Essential work—Dismissal of employee 

—Recommendation by local appeal board—Duty of national 

service officer to exercise discretion—Reinstatement of employee 

directed by officer on special instruction from Minister—Validity 

—Defence (General) Regulations, 1939 (S.R. & O., 1939, No. 927), 

vegs. 58a, 100—Essential Work (General Provisions) (No. 2) 

Order, 1942 (S.R. & O., 1942, No. 1594), arts. 4 (9), 5 (1), (2), 

(3)—Essential Work (General Provisions) Order, 1944 (S.R. & O., 

1944, No. 815). 

Case stated by Middlesex Quarter Sessions. 

An employee in a scheduled undertaking to which the Essential 
Work (General Provisions) (No. 2) Order, 1942, was applicable was 
dismissed on the ground of alleged serious misconduct. His 
complaint having been referred to the local appeal board, the 
national service officer, acting on a special instruction from 
the Minister, directed the employers to reinstate the employee. 

The employers refused to comply with that direction and were 
convicted and fined by a court of summary jurisdiction. Quarter 
sessions allowed their appeal. The national service officer now 
appealed. 

Regulation 58a of the Defence (General) Regulations, 1939, 
which regulates the control of employment, provides by para. 4A 
that the Minister of Labour and National Service ‘‘ may by order 
make provision for securing that enough workers are available 
in undertakings engaged in essential work and may in particular 
provide,”’ inter alia, for the control, work and dismissal of persons 
engaged in essential work. 

By para. 48 “‘ an order made under the regulation may ”’ make 
provision in respect of cases where “a person employed in an 
undertaking engaged in essential work—(a) has been dismissed 
on the ground of serious misconduct.” 

By reg. 100 (1) of the Defence Regulations “‘. . . ‘ national 
service officer’ means . . . any officer authorised . . . by the 
Minister . . . to give directions under reg. 58a . . . on his behalf 
and in accordance with his instructions... .” 

By art. 5 of the Essential Work (General Provisions) (No. 2) 
Order, 1942, made by the Minister under the powers conferred on 
him by reg. 58a, “‘ (1) If... (6) a specified person has been dis- 
missed from his employment on the ground . . . of serious mis- 
conduct ; he may . . . request . . . the national service officer to 
submit the matter to a local appeal board . . . (2) ”” on such a 
submission “‘ the board shall make such recommendation to the 
national service officer as it thinks fit...” By art. 5 (3), the 
national service officer has a discretion as to how he shall act 
after the board has made its recommendation. 

By art. 4 (9), the dismissal of a specified person for serious 
misconduct shall be ineffective or effective as determined by how 
the national service officer, in the exercise of his discretion, 
decides to act after the board has made its recommendation. 

LYNSKEY, J., giving the judgment of the court, said that 
reg. 58a, in authorising the Minister of Labour and National 
Service to take powers or confer them on his representatives, 
authorised him so to act only by means of a Statutory Order 
made by him to that effect. Obviously, the relevant provisions 
of the Order of 1942, if read alone, gave the national service 
officer a discretion, and required him to exercise it. If they 
stood alone, it would be beyond argument that the officer could 
decide the matter by the exercise of his discretion. It was, 
however, argued for the national service officer that those pro- 
visions must be read in the light of the definition of a national 
service officer in reg. 100 of the Defence (General) Regulations ; 
that, in view of the statement in that definition, he was a person 
who was “ to give directions under reg. 58A of these Regulations,” 
on behalf of the Minister ‘‘ and in accordance with his instruc- 
tions ’’; and that the effect of that definition was, if the Minister 
should, as in fact he did in this case, give a direction to the 
national service officer not to exercise his discretion in certain 
circumstances, to alter the construction of the Order of 1942. 
The view of the court, however, was that the Minister only had 
power himself, or power which he could confer on his representa- 
tives, by virtue of an Order made under reg. 58a of the Regulations 
of 1939, Unless he exercised his powers by Order, he was not 
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able to confer upon himself or his representatives any of the 
powers which it was open to him to take by adopting the proper 
course for that purpose under reg. 58a. Having, by making the 
Order of 1942, exercised his powers, having taken those powers 
and conferred those duties on his own officer, he could not, by 
giving instructions which were not such an Order, limit the 
interpretation of that general Order. The result was that the 
national service officer had not exercised his discretion; there 
was a finding to that effect by quarter sessions. The Minister 
could not by instructions limit the duties or the discretion of the 
national service officer, who must carry out the Minister’s Orders, 
as distinct from his instructions. In those circumstances, the 
notice requiring reinstatement was invalid, and the appeal must 
be dismissed. 

COUNSEL: Arthian Davies ; Beyfus, K.C. ; H. V. Lloyd-Jones. 

SoLicitors: The Solicitor, Ministry of Labour and National 
Service ; Last, Riches & Co. 

[Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


Bowmaker, Ltd. v. Wycombe Motors, Ltd. 
Lord Goddard, C.J., Humphreys and Singleton, JJ. 
30th May, 1946 
Lien—Motor car on hire-purchase—Determination of hive-purchase 
agreement—Subsequent deposit of car by hirer for repair— 

Repairer’s claim to lien. , 

Appeal from a decision of Master Baker in an interpleader 
issue. 

The plaintiffs in the issue were the owners of a motor car the 
subject of a hire-purchase agreement. The hirer having defaulted 
in the payment of instalments, the owners, in exercise of their 
rights under the agreement, determined the hiring and so notified 
the hirer, who, however, continued using the car and, having 
become involved in an accident with it, deposited it with the 
defendants, motor car repairers, and instructed them to repair it. 
When the owners wished to take possession of the car, the repairers, 
the defendants, set up a lien on it for the cost of the repairs. 
Master Baker decided in favour of the owners, and the repairers 
now appealed. 

Lorp GoppaArRD, C.J., said that the authority of the hirer, as 
hirer, to deal with the car having been determined by the 
owners, under the agreement, he had no right to take it 
to a garage for repairs. Every time he drove tle car after 
determination of the contract he was driving it without the 
consent of the true owner and so committing an offence. In those 
circumstances the repairers could not establish a lien on 
the car as against its true owners, who were not parties to the 
placing of the car with them for repairs. His lordship referred to 
Buxton v. Baughan (1834), 6 C. & P. 674, Singer Manufacturing 
Co. v. London & South Western Railway Co. [1894] 1 Q.B. 833, 
Green v. All Motors, Ltd. [1917] 1 K.B. 625, and Albemarle Supply 
Co., Ltd. v. Hind & Co. [1928] 1 K.B. 307, as showing that the 
tepairer’s lien depended on whether the deposit for repairs was 
authorised by the owner of the vehicle, and observed that the 
authorities also made clear that an arrangement between owner 
and hirer that the latter should not be entitled to create a lien 
did not affect the repairer. The case was of some importance 
to motor-car repairers and to those who financed hire-purchase 
agreements, for a large number of cars were let on hire-purchase 
terms at the present time. There were also many stolen cars 
on the roads. It was a risk of the repairer’s trade that in such 
cases he might find that he had no right to recover by means of a 
lien the cost of repairs which he had carried out to a car. The 
appeal would be dismissed. 

HumPuREys and SINGLETON, JJ., gave judgment agreeing that 
the appeal should be dismissed. 

CouNSEL: Stephen Chapman ; Longland, K.C., and Stenham. 

Soticirors: L. Bingham & Co.; Peacock & Goddard, for 
W. Parkinson Curtis, Bournemouth. 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


R. v. National Arbitration Tribunal ex parte Midgley 
Harmer, Ltd. 
Lord Goddard, C.J., Humphreys and Singleton, JJ. 
31st May, 1946 
Emergency legislation—Master and servant—Employer paying 
more than the ordinary wages—Employees’ application for 
increase—Jurisdiction of National Arbitration Tribunal to 
entertain dispute—Defence (General) Regulations, 1939 (S.R. 
& O., 1939, No. 927), reg. 583aa—Conditions of Employment 
and National Arbitration Order, 1940 (S.R.& O., 1940, No. 1305), 
arts, 2, 5, 7. 
Application for an order of prohibition. 





THE SOLICITORS’ 


JOURNAL [Vol. 90] 407 


An engineering company was paying its employees at rates 
higher than the ordinary rates for the trade. Nevertheless, the 
employees claimed an increase of wages on the basis of an agree- 
ment for increased wages arrived at between other employers in 
the trade and certain trade unions. The employees’ trade union 
in reporting the dispute to the Minister relied on a previous 
award of the tribunal given in similar circumstances. The 
company, the Minister having referred the dispute to the 
National Arbitration Tribunal, made this application for an 
order prohibiting the tribunal from determining it, contending 
that the tribunal had no jurisdiction to entertain the matter as 
the agreement between other employers and trade unions could 
not affect employers paying at more than the ordinary wage 
rates, and the obligation imposed on employers by art. 5 (1) did 
not empower the tribunal to award to employees terms and 
conditions substantially in excess of the recognised terms and 
conditions of the trade. By reg. 58Aa of the Defence (General) 
Regulations, 1939, the Minister of Labour and National Service 
was empowered to make an Order setting up the National Arbitra- 
tion Tribunal for settling trade disputes. By art. 2 of the 
Conditions of Employment and National Arbitration Order, 1940, 
made in pursuance of the regulation, provision is made for the 
reporting to the Minister of a trade dispute, which art. 7 defines, 
and which he is empowered to refer to the National Arbitration 
Tribunal which is set up by the same Order. By art. 5 (1) the 
employers in a given trade or industry “shall observe the 
recognised terms and conditions or such terms and conditions of 
employment as are not less favourable than the recognised terms 
and conditions.”’ 

Lorp Gopparp, C.J., said that the dispute in question was 
clearly atrade dispute. Accordingly, the tribunal had jurisdiction 
to determine the dispute. How the tribunal decided the matter 
was no concern of the court. The tribunal, having jurisdiction to 
determine a trade dispute, could not possibly be restrained from 
so doing. The court was also not concerned with the propriety 
or otherwise of the tribunal’s following its own previous decision, 
from which it was free to differ if it thought fit. That, again, 
was a matter touching the correctness or otherwise of the tribunal’s 
decision, with which the court had no concern. 

HuMPHREYS and SINGLETON, JJ., agreed. 

CounsEL: Fortune, for employers; The Attorney-General 
(Sir Hartley Shawcross, K.C.) and Arthian Davies, for the Minister; 
Lord Meston for the trade union. 

Souicitors: Powell, Skues & Graham-Smith ; The Solicitor, 
Ministry of Labour and National Service ; Russell Jones & Co. 

(Reported by R. C. Carsurn, Esq., Barrister-at-Law.} 


OBITUARY 


Mr. H. T. BAINES 
Mr. Herbert Torry Baines, solicitor, of Messrs. Hazel & Baines, 
solicitors, of Oxford, died on Sunday, 28th July; aged sixty-seven. 
He was admitted in 1905. 


Mr. K. E. BURTON 
Mr. Keith E. Burton, solicitor, of Messrs. Burton & Son, 
solicitors, of Blackfriars Road, S.E.1, died on Saturday, 17th 
August. He was admitted in 1928. ‘ 


Mr. J. WELLS THATCHER 
Mr. John Wells Thatcher, barrister-at-law, died on Friday, 
2nd August, aged ninety. He was called by the Middle Temple 


in 1901. 
RECENT LEGISLATION 
STATUTORY RULES AND ORDERS, 1946 
No. 1361. Assurance Companies (Balance Sheet Certificate) 
Regulations. August 9. 
No. 1362. Assurance Companies (Withdrawal of Deposits) 
Rules. August 9. 
No. 1354. Compensation of Displaced Officers (War Service) 
(Forms for Teachers) Regulations. August 2. 
No. 1333. Control of Paper (No. 76) Order. August 3. 
No. 1351. Double Taxation Relief (Estate Duty) (U.S.A.) 


Order in Council. August 2. 
Double Taxation Relief (Taxes on Income) (U.S.A.) 
Order in Council. August 2. 


No. 1331. Double Taxation Relief (Taxes on Income) (U.S.A.) 
Regulations. August 2. 

No. 1353. Employment of Children in Entertainments 
Amending Rules. August 2. 

No. 1345. Furniture (Control of Manufacture and Supply) 


(Amendment) (No. 3) Order. August 7. 
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No. 1350. India and Burma (Burma Monetary Arrangements) 
(Second Amendment) Order in Council. August 2. 
Town and Country Planning (General Interim 
Development) Direction (Scotland). August 8. 
{Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.] 


NOTES AND NEWS 


Honours and Appointments 
The King has approved the appointment of Judge FINNEMORE 
and Judge OrMEROD to be Commissioners of Assize on the 
Midland and Northern Circuits respectively. 
Mr. W. P. Pattinson, solicitor, of Messrs. Burton & Co., 
solicitors, of Lincoln, has been elected President of the 
Lincolnshire Incorporated Law Society for 1946-47. 


No. 1367. 


Notes 

Mr. Justice Jones last week made absolute the decrees nisi 
in 2,316 matrimonial causes, a record number granted in one day. 
This large number has followed on the recent order which reduced 
the period between decree nisi and decree absolute from six 
months to six weeks. In one case which was listed his lordship 
directed that the application be withdrawn with liberty to restore, 
the petitioner’s solicitor having received a telegram from the 
petitioner stating that he wished for ‘‘ time for reconsideration.”’ 


JUSTICES’ CLERKS’ SOCIETY 

The annual meeting of the Justices’ Clerks’ Society will take 
place on the 13th September next, at Blackpool. The society 
was established in 1839 and this is the first occasion on which this 
meeting has been held outside London. 

The business meeting on the 13th will take place in the Opera 
House Foyer, Winter Gardens, Blackpool. Members are invited 
by the Lancashire Branch Society to take luncheon with them 
on this day, and the day’s business will be followed by the annual 
dinner, at the Spanish Hall, Winter Gardens. Mr. G. H. Oliver, 
M.P., one of His Majesty’s Principal Under Secretaries of State for 
Home Affairs, will address the meeting. 

On the 12th September, the Mayor is holding a reception and 
dance at the Spanish Hall, for members and their ladies, while on 
Saturday, the 14th, the Blackpool and Fylde District Law Society 
are entertaining them to the Tower Circus. 


NETHERLANDS EAST INDIES 
CURRENT TRADE FREED FROM CUSTODIAN CONTROL 


The Board of Trade draw attention to the provisions of :— 

(a) the Trading with the Enemy (Authorisation) (Netherlands 
East Indies) Order, 1946, dated 13th August, 1946 (S.R. & O., 
1946, No. 1386, price 1d.) 

(b) the Trading with the Enemy (Custodian) (Amendment) 
(Netherlands East Indies) Order, 1946, dated 13th August, 
1946 (S.R. & O., 1946, No. 1387, price 1d.). 

The general effect of these Orders is that those provisions of 
the Trading with the Enemy Act, 1939, and the Custodian Order, 
1939, which remained in force after the liberation of the 
Netherlands East Indies now cease to apply in respect of money 
and property accruing on or after 13th August, 1946, to persons 
resident in that territory. Money which becomes payable to 
persons resident in the Netherlands East Indies (or to certain 
concerns controlled by such persons) on or after 13th August, 1946, 
and property coming into their ownership on or after 13th August, 
1946, cease to be subject to the Custodian of Enemy Property. 

Money which has become due before 13th August, 1946, but 
which has not been paid or held to the Order of the Custodian, 
remains payable to the Custodian. 

Similarly, property in the United Kingdom which before 
13th August, 1946, was subject to report to the Custodian, remains 
property to which Art. 4 of the Trading with the Enemy 
(Custodian) Order, 1939, still applies and must not be parted 
with nor dealt with without the consent of the Board of Trade. 

The effect of these Orders, in conjunction with S.R. & Os., 
1946, No. 441, Transfer of Negotiable Instruments, etc., Order, 
dated 27th March, is to lift trading with the enemy restrictions 
on trade between the Netherlands East Indies and the United 
Kingdom. Banking relations may now be resumed and traders 
in the United Kingdom proposing to enter into transactions with 
persons in the Netherlands East Indies should consult their 
bankers regarding the procedure to be followed under the Defence 
(Finance) Regulations. 
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STOCK EXCHANGE PRICES OF 
CERTAIN TRUSTEE SECURITIES 


Bank Rate (26th October, 1939) 


Middle ¢ Approx- 
Div. Flat mate Yield 
Months Interest with 


Yield redemption 


| 
| 


British n Government Securities 

Consols 4% 1957 or after a 

Consols 24% a 

War Loan 3% 1955-59 A 

War Loan 3}$%, 1952 or after 

Funding 4% Loan 1960-90 

Funding 3° Loan 1959-69 

Funding 23% Loan 1952-57 

Funding 24% Loan 1956-61 ie 

Victory 4% Loan Av. life 18 years .. 

Conversion 3$% Loan 1961 or after 

National Defence Loan 3% 1954-58 

National War Bonds 24% 1952-54 .. 

Savings Bonds 3% 1955-65 

Savings Bonds 3% 1960-70 

Local Loans 3% Stock : 7 

Guaranteed 3% Stock (Irish Land 
Acts) 1939 or after 

Guaranteed 2}%, Stock (Irish Land 
Act 1903) : 

Redemption 3% 1986- 96 a 

Sudan 44% 1939-73 Av. life 16 years 

Sudan 4% 1974 Red. in part after 
1950 ; 

Tanganyika 4%, Guaranteed 1951 71 

Lon. Elec. T.F. Corp. 24% 1950-55 


a & 


— 
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Colonial Securities 

* Australia (Commonw’h) 4%, 1955-70 
Australia (Commonw’h) 3}°% 1964-74 
* Australia (Commonw’h) 3% 1955-55 
+ Nigeria 4% 1963... . cm 
*Queensland 34% 1950-70 . ae 
Southern Rhode sia 34% 1961-66 .. 
Trinidad 3°, 1965-70 
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Corporation Stocks 
*Birmingham 3% 1947 or after 
*Croydon 3% 1940-60 
*Leeds 34% 1958-62 
*Liverpool 3% 1954-64 
Liverpool 34% I Red’mable by agree- 
ment with holders or by purchase JAJO 
London County 3% Con. Stock after 
1920 at option of Corporation 
*London County 34% 1954-59 
*Manchester 3% 1941 or after 
*Manchester 3% 1958-63 
Met. Water Board 3% ‘‘A 
2003 ‘a 
*Do. do. 3% “B 
*Do. do. 3% “ E” 1953-73 
Middlesex C.C. 3% 1961-66 ve 
*Newcastle 3°, Consolidated 1957.. 
Nottingham 3° Irredeemable 
Sheffield Corporation 34% 1968 
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Railway Debenture and 
Preference Stocks 
xt. Western Rly. 4% 
xt. Western Rly. 44% 
xt. Western Rly. 5% 
xt. Western Rly. 5% 
xt. Western Rly. 5% 
. Western Rly. 5% 


Debenture .. 
Dehenture .. 
Debenture 
Rent Charge. . 
Cons. G’rteed. 
Preference 





* Not available to Trustees over par. 

t Not available to Trustees over 115. 

t In the case of Stocks at a premium, the yield with redemption has been calculated at 
the earliest date ; in the case of other Stocks, as at the latest date. 
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